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A. INTRODUCTION 

On a dark, rainy day in January 2020, Eric Leer got into a 

car accident while rounding a sharp turn on Belfair-Tahuya 

Highway. He hit a car coming the other direction, and four 

people were in that car. Two died, and two were injured. 

As a result of this tragic accident, the State charged Mr. 

Leer with two counts of vehicular homicide and two counts of 

vehicular assault, alleging his blood-alcohol level was above 

the legal limit when he drove. But the State tested Mr. Leer's 

blood well after the tube had expired. 

Ignoring expiration dates established by the tube 

manufacturer is not generally accepted science and fails to 

ensure proper sample preservation. The Delaware Supreme 

Court recognized as much in Hunter v. State, 55 A.3d 360 (Del. 

2012), stating that where a toxicology lab ignores tube 

expiration dates, "there exists too great a risk that a jury will be 

persuaded by scientific evidence that is umeliable." Id. at 365-

66. 
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The trial court nevertheless denied Mr. Leer's motion to 

suppress, and the Court of Appeals affirmed. The Court of 

Appeals acknowledged Hunter, but held that Washington's 

statute and administrative code do not require compliance with 

manufacturer expiration dates. 

This Court should grant review. Defendants in 

Washington, no less than defendants in Delaware, have a right 

not to be imprisoned based on unreliable scientific evidence. 

The lab's failure to comply with manufacturer specifications is 

a matter of substantial public interest that affects numerous 

criminal cases in our state. 

B. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Petitioner Eric Leer asks this Court to review the 

published opinion of the Court of Appeals filed December 30, 

2024, attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

1. Under Washington's administrative code, a toxicology 

lab's blood analysis procedure should be capable of producing 
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results with "[p]recision and accuracy." WAC 448-14-010(1 ). 

Blood test results are inadmissible absent prima facie proof of 

proper blood sample preservation, including use of a chemically 

clean dry container with an inert leak-proof stopper, an 

anticoagulant, and an enzyme poison. RCW 46.61.506; WAC 

448-14-020(3). The container manufacturer specifies that its 

tubes are "guaranteed to function to accurately determine blood 

alcohol content up to their date of expiration," and "[t]here is no 

extended time period past the expiration date during which the 

tubes can be used." Where a toxicology lab stores blood in 

tubes past the expiration date before testing, are the test results 

inadmissible under the statute and administrative code? RAP 

13 .4(b )( 4). 

2. To determine admissibility of scientific evidence, 

Washington has adopted the standard set out in Frye v. United 

States, 54 U.S. App. D.C. 46, 293 F. 1013, 1014 (1923). Under 

this standard, test results are inadmissible if the procedure is not 

generally accepted in the relevant scientific community. Here, 
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the state patrol toxicologist stated that in her experience, blood 

test results were reliable even if the tubes had expired, and she 

cited a study by Florida law enforcement agreeing with her 

position. But Mr. Leer showed that this view was not generally 

accepted; he provided a declaration from an experienced 

biochemist stating that expired tubes are not fit for use, a 

statement from the tube manufacturer declining to endorse the 

use of tubes for any purpose after the expiration date, and a 

statement from the American Board of Forensic Toxicologists 

recommending that toxicology labs follow manufacturer 

guidelines. Are blood test results from expired tubes 

inadmissible under Frye? RAP 13.4(b)(4). 

D. STATEMENT OF THE CASE 

Eric Leer is a 56-year-old father and veteran. 2 CP 12, 

16. From 1999 to 2022, he worked in the Department of the 

Navy, ultimately serving as a deputy weapons production 

manager. Id. at 66; Ex. 33 at 5. 
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One Saturday in January 2020, Mr. Leer took his two 

sons and some other people out for lunch in Silverdale. Ex. 33 

at 5. Afterward, he got his hair cut and then went to The Garage 

Bar and Grill. Ex. 33 at 7-8. 

Mr. Leer started heading home for Belfair around 4:30. 2 

CP 11. It was raining and starting to get dark. RP 678, 686-87. 

As Mr. Leer rounded a sharp comer on Belfair-Tahuya 

Highway, he hit a car coming the other direction. RP 515, 629, 

892; ex. 33 at 16. Mr. Leer thought the other car was in his 

lane, but two witnesses to the accident believed Mr. Leer veered 

into the oncoming traffic lane. Ex. 33 at 16, 20; RP 471, 629, 

670-71. 

Mr. Leer was briefly rendered unconscious by the 

impact. RP 470, 502. Two occupants of the other car died, and 

two were injured. RP 860, 866, 867, 870, 877, 882, 931-32. 

Police officers arrested Mr. Leer and took him to the 

hospital to have his blood drawn for alcohol testing. RP 481. A 

few days later, on January 8, the State charged Mr. Leer with 
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two counts of vehicular homicide. CP 11-12. The State later 

added two charges of vehicular assault. CP 14, 334. 

An employee at the state toxicology lab tested Mr. Leer's 

blood on February 10, 2020. RP 174. However, presumably 

because of the pandemic, trial did not occur until fall of 2022. 

By this time, the person who tested Mr. Leer's blood was no 

longer at the lab and apparently not available to testify. RP 172-

76. Accordingly, her test results were inadmissible at trial. RP 

172-76, 1174-77; Bullcoming v. New Mexico, 564 U.S. 647, 

661, 131 S. Ct. 2705, 180 L. Ed. 2d 610 (2011) (Sixth 

Amendment requires that reliability ofDUl evidence be 

assessed "in the crucible of cross-examination" of person who 

performed test); accord City of Seattle v. Wiggins, 23 Wn. App. 

2d 401, 413-14, 515 P.3d 1029 (2022). 

The prosecutor asked another lab analyst to test the 

blood. RP 175. However, the prosecutor admitted that by that 

time, the tubes used to store the blood "had certainly expired." 

RP 1169-70. Tubes last for two years, and it had been two years 
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and nine months since the State had collected Mr. Leer's blood. 

RP 179-80; CP 2; Ex. 9. 

Another lab analyst tested the blood anyway. RP 734. 

She reported a blood-alcohol level of 0.22 g/1 00mL. Ex. 9. 

Because the tubes had expired long before this test, Mr. 

Leer moved to suppress the results pursuant to RCW 

46.61.506(3), WAC Ch. 448-14, and Frye. CP 55-210. 

At a hearing on the motion, the lab employee who 

retested the blood opined that testing blood stored in expired 

tubes produced reliable results, and that the expiration date the 

manufacturer established referred only to the date of collection. 

RP 1053-54, 1061. She cited an article by members of Florida 

law enforcement stating that, if anything, long-term storage 

resulted in a slight decrease in blood-alcohol level. Ex. 19 at 

419, 422-23. 

Mr. Leer, in turn, cited documents from BD Life 

Sciences, the tube manufacturer, declining to endorse the use of 

tubes for any purpose after the expiration date. CP 73, 75, 86, 
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180-81. The manufacturer stated, "BD does not recommend that 

BD Vacutainer® brand tubes be used past the expiration date. 

There is no extended time period past the expiration date during 

which the tubes can be used." CP 231. Mr. Leer also supplied 

the declaration of an experienced biochemist stating that 

expired tubes are "not fit for use in clinical, medical, or 

toxicologic[al] testing." CP 169 (underline in original). 

The trial court nevertheless admitted the blood test 

results, ruling the expiration issues went to weight, not 

admissibility. RP 1177-78. 

Mr. Leer was convicted of all four counts after trial. CP 

369-72. Although he had no criminal history, his offender score 

for each of the current offenses was six, resulting in a range of 

146-194 months for the vehicular homicides and 33-43 months 

for the vehicular assaults. CP 375-76. 

At sentencing, the surviving victims and their family 

members requested leniency on the basis that the crime is not 
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one of malicious intent. RP 1712-16. The court imposed a 

sentence of 180 months (15 years) in prison. CP 377; RP 1728. 

Mr. Leer appealed, arguing the blood test results should 

have been suppressed under RCW 46.61.506, WAC Ch. 448-

14, and Frye. He urged the Court of Appeals to follow the 

Delaware Supreme Court's persuasive opinion in Hunter, and 

to hold that results of tests performed on blood from expired 

tubes are inadmissible because the risk of unreliability is too 

high to ensure a fair trial. 

The Court of Appeals affirmed in a published opinion. 

The court acknowledged Hunter, but held that Washington's 

statute and administrative code permit the lab to ignore 

expiration dates. The court held Mr. Leer did not properly 

preserve the independent argument under Frye, because he filed 

stock briefing that had been submitted in another case. 
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E. ARGUMENT WHY REVIEW SHOULD BE 

GRANTED 

This Court should grant review. Accused persons must 

not be convicted of serious crimes based on unreliable scientific 

evidence, and state lab employees must not skirt the rules 

regardless of their reasons. Pandemic delays are not the crime 

lab's fault, but they cannot be used as an excuse to ignore 

expiration dates and deprive people of liberty based on invalid 

evidence. Review is warranted under RAP 13.4(b)(4). 

The admissibility of test results from blood stored 

in expired tubes is a matter of substantial public 

interest warranting this Court's review. 

1. Under RCW 46.61.506 and WAC Ch. 448-

14, blood test results are inadmissible 

absent prima facie proof of proper blood 

sample preservation. Blood stored in 

expired tubes is not properly preserved. 

RCW 46.61.506(3) provides that blood-alcohol evidence 

is not "valid" unless testing was "performed according to 

methods approved by the state toxicologist." The state 

toxicologist has promulgated standards requiring procedures 

that produce "[p ]recision and accuracy." WAC 448-14-010(1 ). 
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The lab must store blood in a "chemically clean dry container" 

with "an inert leak-proof stopper," and blood samples "must be 

preserved with an anticoagulant and an enzyme poison." WAC 

448-14-020(3). "These uniform procedures help to ensure that 

the test results will be accurate and reliable." State v. Bosio, 107 

Wn. App. 462, 467, 27 P.3d 636 (2001). 

In order for blood-alcohol results to be admitted, "the 

State must present prima facie proof that the test chemicals and 

the blood sample are free from adulteration that could 

conceivably introduce error to the test results." State v. Wilbur

Bobb, 134 Wn. App. 627, 630, 141 P.3d 665 (2006). This 

includes "clear evidence of proper blood sample preservation in 

addition to compliance with the analytical testing procedures." 

Singh v. State Dep 't of Licensing, 5 Wn. App. 2d 1, 8, 421 P.3d 

504 (2018) ( emphasis added). 

In Singh, the Court of Appeals held a person's driver's 

license was improperly revoked based on a blood-alcohol test 

where a forensic scientist certified compliance with approved 
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testing methods but did not provide evidence of compliance 

with sample preservation requirements. Id. at 7. And in Bosio, 

the court reversed a conviction for vehicular assault where the 

State "failed to make a prima facie showing that [the 

defendant's] blood sample was properly preserved." Bosio, 107 

Wn. App. at 464. In that case, there was no evidence that an 

enzyme poison was added to the blood sample as required by 

WAC 448-14-020(3 ), and therefore the State presented 

insufficient evidence of proper preservation. Id. at 467-68; see 

also State v. Hultenschmidt, 125 Wn. App. 259, 267, 102 P.3d 

192 (2004) (reversing vehicular homicide conviction for same 

reason). 

Here, the Court of Appeals held the State presented 

sufficient evidence of proper blood sample preservation 

because the State toxicology lab employee who tested the blood 

testified that in her opinion, storing blood in tubes past their 

expiration date does not affect the validity of test results. App. 

A at 15. The lab analyst based her opinion on three journal 
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articles and her own experience testing blood from expired 

tubes. App. A at 13, 15. 

But as the Delaware Supreme Court recognized in 

Hunter, a state lab analyst's opinion should not trump the 

expiration date established by the actual manufacturer of the 

tube. Hunter, 55 A.3d at 364-66. 

In Hunter, the defendant moved to suppress blood test 

results because "the test was administered after the kit's 

expiration date." Id. at 365. Like in Washington, in Delaware 

the question is "whether there was an adequate evidentiary 

foundation establishing that the test result is accurate." Clawson 

v. State, 867 A.2d 187, 191 n.4 (Del. 2005). At a hearing on the 

motion, defense counsel asked the State's crime lab expert to 

read the tube manufacturer's guidelines regarding "storage." 

Hunter, 55 A.3d at 364. The expert acknowledged the 

manufacturer advised, "Do not use tubes after their expiration 

date." Id. (emphasis omitted). But like the State's witnesses in 

Mr. Leer's case, the lab analyst in Hunter insisted that "[t]he 
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expiration date applies only to the vacuum within the tube that 

is in the kit." Id. The trial court denied the motion to suppress. 

Id. 

The Delaware Supreme Court reversed. Hunter, 55 A.3d 

at 365-66. The court noted, "using the expired vacutainer tubes 

in the blood test kit was in direct contravention of the 

manufacturer's specification sheet for the vacutainer tubes." Id. 

at 366. The court emphasized that the State cannot simply 

ignore or minimize manufacturers' specifications, because 

doing so undermines the reliability of scientific results and the 

fairness of the trial: 

Following the manufacturer's use requirements 

ensures the reliability of the scientific test. It is this 

guarantee of reliability and accuracy that is the 

foundational cornerstone to the admissibility of the 

results of a scientific test. Without that guarantee 

of reliability, there exists too great a risk that a jury 

will be persuaded by scientific evidence that is 

umeliable. 

Id. at 365-66. "[T]he admission of a test result that was not in 

compliance with the manufacturer's requirements jeopardized 
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the fairness of[the] trial." Id. at 366 (quoting Clawson, 867 

A.2d at 193). 

In Mr. Leer' s case, the Court of Appeals acknowledged 

Hunter, but held that because RCW 46.61.506 and WAC Ch. 

448-14 do not explicitly mention container expiration dates, the 

State does not have to present evidence of compliance with 

manufacturer expiration dates in order to establish the 

foundation for admissibility. App. A at 6, 9. In support of its 

position, the court cited this Court's opinion in State v. Keller, 2 

Wn.3d 887, 545 P.3d 790 (2024). App. A at 5-9. 

Keller is inapposite. That case addressed the portion of 

the administrative code governing breath tests. Id. at 890-91. 

The relevant portion of the code required certain calculations to 

be performed in a certain manner in order for tests to be 

admissible. Id. at 912-13 (citing former WAC 448-16-60). The 

machine at issue did not perform those calculations, but lab 

analysts did. Id. at 899, 902. The trial court suppressed the 

evidence because the machine did not perform the calculations. 
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Id. at 902-03. This Court reversed, holding that so long as the 

required calculations were performed, it did not matter whether 

they were performed by machines or lab analysts. Id. at 910-14. 

Here, expiration dates were disregarded altogether, even 

though the administrative code requires procedures that produce 

results with "precision and accuracy" and the manufacturer of 

the tubes specified that it manufactures the tubes to produce 

accurate results only up to the expiration date. WAC 448-14-

010(1 ); CP 180-81, 231. The administrative code also requires a 

chemically clean, dry container with an inert leak proof stopper 

and an anticoagulant and an enzyme poison, and it goes without 

saying that this container with all of these features cannot be 

expired. WAC 448-14-020(3 ). Here, unlike in Ke Iler, the State 

failed to satisfy the foundation for admissibility. 

Mr. Leer is not the only defendant subject to prosecution 

based on lab results from expired tubes. As the Court of 

Appeals noted, Division Two recently addressed the same 

issue. App. A at 14 ( citing Kanta v. Dep 't of Licensing, No. 
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58434-4-11 (Wash. Ct. App. Oct. 1, 2024) (unpublished); GR 

14.1 ). Other defendants have suffered similar fates due to 

pandemic backlogs, and the lab also experiences backlogs when 

it is underfunded. Cf State v. Denton, 23 Wn. App. 2d 437, 

457, 516 P.3d 422 (2022) (dismissing rape prosecution for 

speedy trial violation based on crime lab backlog). Whatever 

the reason for a backlog, criminal defendants must not pay the 

price by losing their right to a fair trial based on reliable 

evidence. This Court should grant review of this issue of broad 

import. RAP 13 .4(b )( 4 ). 

2. Under Frye, test results are inadmissible if 

the procedure is not generally accepted in 
the scientific community. The use of expired 
tubes is not generally accepted. 

This Court should also review the issue under Frye. 

A scientific method must satisfy Frye in order for a court 

to admit the results. State v. Copeland, 130 Wn.2d 244, 251, 

922 P.2d 1304 (1996) (citing Frye, 293 F. 1013). Under Frye, 

"evidence deriving from a scientific theory or principle is 

admissible only if that theory or principle has achieved general 
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acceptance in the relevant scientific community." State v. 

Martin, 101 Wn.2d 713, 719, 684 P.2d 651 (1984). "If there is a 

significant dispute between qualified experts as to the validity 

of scientific evidence, it may not be admitted." Copeland, 130 

Wn.2d at 255 (quoting State v. Cauthron, 120 Wn.2d 879, 887, 

846 P.2d 502 (1993)). 

The testing of blood from expired tubes is not a generally 

accepted scientific method. The State's forensic scientist stated 

that in her experience, results from expired tubes were reliable. 

She also cited three articles supporting her claim, but only one 

of the three was on point. See exs. 17 1 , 182
, 193

• Exhibits 17 and 

1 Donna B. Zittel & Glenn G. Hardin, Comparison of 

Blood Ethanol Concentrations in Samples Simultaneously 
Collected into Expired and Unexpired Venipuncture Tubes, 30 

J. Analytical Toxicology 317 (2006). 
2 Richelle Booker et al., Blood Alcohol Concentration in 

Expired and Non-Expired Approved Containers Stored at Room 
Temperature and Under Refrigeration/or 21 Days, 42 Can. 

Soc'y Forensic Sci. J. 260 (2009). 
3 Nicholas B. Tiscione et al., Long-Term Blood Alcohol 

Stability in Forensic Antemortem Whole Blood Samples, 39 J. 
Analytical Toxicology 419 (2015). 
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18 were studies involving collection of blood into expired 

tubes, while only exhibit 19 studied the testing of blood that 

was collected in unexpired tubes, stored for a long time, and 

tested well past the expiration date. This study was of 

questionable neutrality given that its authors were members of 

Florida law enforcement. Ex. 19 at 419. 

Moreover, Mr. Leer submitted a declaration from an 

experienced biochemist stating that expired tubes are not fit for 

toxicological testing. CP 169. This view is consistent with that 

of the manufacturer of the tubes, who stated that the company 

"does not make any representation" regarding use of the tubes 

"for any purpose" after the expiration date, including storage or 

processing for testing. CP 86. According to the company, "BD 

does not recommend that BD V acutainer® brand tubes be used 

past the expiration date. There is no extended time period past 

the expiration date during which the tubes can be used." CP 

231. 
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The American Board of Forensic Toxicologists 

"recommends toxicology laboratories follow manufacturer 

guidance," CP 209, and other scientists emphasize that 

"[p]roper blood collection and timely processing by well

trained staff using appropriate devices are needed to ensure test 

reliability." R. A. R. Bowen et al., Impact of blood collection 

devices on clinical chemistry assays, Clinical Biochemistry 43 

(2010) at 5 (emphasis added). 

In sum, because significant disagreement exists within 

the scientific community and the propriety of using expired 

tubes remains unsettled, the results of tests using blood stored 

in expired tubes is inadmissible under Frye. See Cauthron, 120 

Wn.2d at 887. 

The Court of Appeals ruled that Mr. Leer did not 

properly preserve the Frye issue in the trial court, faulting him 

for filing stock briefs that were also filed in another case, along 

with declarations filed in the other case. App. A at 15-20. But 

contrary to the Court of Appeals' opinion, the issue does not 
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depend on any facts specific to a particular case. The issue in 

each case is whether the use of expired tubes is generally 

accepted in the relevant scientific community. That issue was 

preserved here, and this Court should address it. CP 164-69, 

203-10� RP 442-43, 1048-49. 

F. CONCLUSION 

The admissibility of test results from blood stored past 

the tubes' expiration date is a matter of substantial public 

interest warranting this Court's review. Mr. Leer respectfully 

requests that this Court grant the petition. 

This petition is proportionately spaced using 14-point 

font equivalent to Times New Roman and contains 

approximately 3399 words (word count by Microsoft Word). 

Respectfully submitted this 6th day of January, 2025. 

Lila J. Silverstein - WSBA #38394 
Washington Appellate Project - 9 1052 

Attorneys for Petitioner 
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APP EN DIX A 



F I LED 
1 2/30/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WASH I N GTON 

STATE OF WASH I NGTO N ,  

V .  

E R I C  EM I L  LEER,  

Respondent ,  

Appe l lant .  

No. 86863-2- 1 

D IVIS ION ONE  

PUBL ISHED  O P I N ION 

HAZELRIGG ,  A. C . J .  - Eric Em i l  Leer was charged with two counts of 

veh icu lar hom icide and two counts of veh icu lar assau lt ,  a l l  a l leged to have 

occu rred wh i le he was under the i nfl uence ,  after a wrong-way motor veh icle 

accident in January 2020 .  On appea l ,  he ass igns error to the tria l  cou rt's ru l i ng  to 

adm it resu lts from a 2022 retest of his b lood sample which was obtai ned and fi rst 

tested pursuant to a search warrant i n  2020 .  Leer asserts that because the via l  

that conta i ned h is b lood sample was past the "use by" date provided by the 

manufacturer by the t ime of the second test , those test resu lts d id not meet the 

requ i rements of the govern ing statute and adm in istrative rules . We d isag ree and 

affi rm . 

FACTS 

Eric Leer was d riv ing a truck on January 4, 2020 and col l ided head on with 

another veh icle , resu lt ing in the deaths of two occupants of the other veh icle and 

serious i nj u ries to the other passengers .  Mason County Sheriffs Deputy Chris 



No .  86863-2- 1/2 

Mond ry responded to the scene and observed i n  Leer severa l factors that he later 

testified were ind icative of i ntoxication .  Mondry obtai ned a warrant for a b lood 

d raw and took Leer to a local hospita l for that pu rpose . Ph lebotom ist Adam Boing 

performed the b lood d raw i n  Mond ry's presence ;  he and Mond ry both later testified 

that the b lood sample was captu red in two g rey topped v ia ls .  1 Boing also 

exp la i ned that the via ls contai ned a wh ite powder consisti ng of sod i um fl uoride and 

potass i um oxa late and were not exp i red at the t ime of the b lood d raw. Mondry 

ag reed that the via ls conta i ned a wh ite powder and were not exp i red at the t ime of 

the d raw. After d rawing the b lood sample from Leer, Bo ing labeled the via ls with 

Leer's personal  i nformation .  This label was p laced over the exp i rat ion date and lot 

number of the tube, comp lete ly obscu ri ng that i nformation . 

On January 8 ,  2020 ,  the State charged Leer with one count each of 

veh icu lar hom icide and veh icu lar assau lt ,  both a l leged to have occurred whi le Leer 

was under the i nfluence of a lcohol . Rough ly two weeks later, the State fi led an 

amended i nformat ion that added an add it ional  count each of veh icu lar  hom icide 

and veh icu lar  assau lt ,  both with the same a l legat ion as the orig ina l  charges 

regard ing d rivi ng wh i le  under the i nfl uence (DU I ) .  The Wash ington State Patro l 

Cr ime Laboratory (WSP Cr ime Lab) tested Leer's b lood to determ ine h is b lood 

alcohol  concentrat ion (BAC) in February 2020 .  Tria l  d id not occur unti l the fa l l  of 

1 Leer po in ts out in briefi ng that "tu bes" and "vials" are d isti nct, but that the terms are used 
in terchangeably th roug hout the tria l  cou rt record . The Wash i ngton State Patrol Crime Laboratory 
also appears to use the terms i n  a s im i lar  fash ion as its website conta ins  a searchable page for 
"Certificate of Compl iance for B lood Via ls , "  but the certificates themselves, prepared by the 
manufactu rer, use the term "tu be" to describe its product. Compare WSP BREATH TEST PROGRAM
BTP PUBL IC RECORDS I NDEX, https ://wsp .wa . gov/forens ics/tox lab index. php#bloodv ( last v is ited 
Nov. 26, 2024) ,  with BD CERTI F ICATE OF COMPLIANCE, https ://wsp .wa . gov/forensics/docs/toxicology/ 
Cert_Comp_Blood_Via ls/1 04091 6_Via l_Cert. pdf, ( last v is ited Nov .  26, 2024) .  Accord i ng ly ,  th is 
op in ion uses the terms in terchangeably as wel l .  
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2022 . At some point before tria l , the forensic scientist who fi rst tested Leer's b lood 

in February 2020 left the lab and was no longer avai lab le to testify by the t ime of 

tria l . 2 The b lood was retested by another forensic scientist in September 2022 

after this cou rt issued its op in ion in City of Seattle v. Wiggins, 23 Wn . App .  2d 401 , 

5 1 5 P . 3d 1 029 (2022) . 3 

Leer had previously moved to suppress the resu lts of the b lood test by 

chal leng ing the bas is for and execut ion of the warrant and , after Wiggins, he 

brought what was framed as a mot ion i n  l im i ne seeki ng to excl ude the resu lts of 

the second test based on the State's purported inab i l ity to estab l ish a proper 

foundation . 4 He averred that because the via l  was past the "use by" date provided 

by the manufacturer at the t ime of the 2022 test , the resu lts were not adeq uate 

under the govern ing statute and adm in istrative ru les . 5 On that bas is ,  Leer soug ht 

to exclude the resu lts of the 2022 test and prevent the State from making any 

mention of the 2020 test . The State clarified that it d id not i ntend to seek d i rect 

2 There is no i nd ication i n  the record as to the natu re of the orig ina l  forens ic scientist's 
u nava i lab i l ity or the State's efforts to secu re the i r  testimony at tria l .  When asked about the issue 
at ora l  argument before th is cou rt, the prosecutor  answered that th is i n formation was not i n  the 
record and that he did not have any knowledge about that issue outs ide the record . Wash . Ct. of 
Appeals ora l  arg . ,  State v. Leer, No .  86863-2-1 (Oct. 29 ,  2024) , at 1 3  m i n . ,  5 sec. , video recording 
by TVW, Wash ington State's Pu b l ic  Affa i rs Network, https ://tvw.org/video/d ivis ion-1 -court-of
appeals-2024 1 0 1 1 90/?event I D=2024 1 0 1 1 90 .  

3 The  State d id  not attempt to  adm it t he  orig ina l  test th rough t he  reviewer due to t he  ho ld ing  
i n  Wiggins that req u i res testimony from the forens ic scientist who actua l ly conducted the test i n  
order to lay an adequate fou ndation for the adm ission o f  t he  resu lts o f  that test without v io lati ng the 
rig ht to confrontation .  23 Wn . App. 2d at 4 1 4 . 

4 The State's posit ion was that th is was a motion to suppress under  CrR 3 .6 .  Wh i le  Leer 
d id present written arg u ment on th is issue in a supplementa l  motion in I i  m ine ,  he also inc luded it i n  
h is tria l  memo u nder t he  head ing  "Motion to Suppress B lood Resu l ts , "  b u t  d id not cite CrR 3 .6  
there i n .  At arg u ment on motions i n  l im ine ,  Leer's attorney characterized it as a motion to  exc lude 
based on "foundat ional issues . "  

5 Because the  exp i ration date was covered by  a label a t  t he  t ime of  the  b lood d raw, the 
precise " use by" date is u n known . However, the parties ag reed that the typ ica l  use period 
estab l ished by the manufactu rer is two years and that the via ls in question here ,  if unexp ired at the 
t ime of the orig i na l  test i n  January 2020, wou ld  have expi red by the t ime of the second test i n  late 
2022 . 
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admission of the original test from 2020, but the testifying forensic scientist would 

l ikely refer to it as part of the basis of her opinion that the 2022 test was "precise 

and accurate and specific and reliable." The trial court heard preliminary argument 

from both parties on the characterization of the issue. Leer then outlined the 

evidence he planned to offer in support of his position that the 2022 test was 

inadmissible based on foundation and the State's advised of its intent to have the 

forensic scientist who conducted the testing in 2022 testify in support of its position 

that the results from the second test met the legal standards for admission. The 

parties and the court eventually agreed to characterize the issue as one of 

foundation. 

The State called Darlene Valencia, a forensic scientist from the WSP Crime 

Lab to lay the foundation for the admission of the 2022 blood test and she 

presented extensive testimony outside the presence of the jury for the purpose of 

resolving the potentially dispositive evidentiary matter. Leer's attorney conducted 

voir dire examination of Valencia three different times during the State's direct 

examination and averred that insufficient foundation had been laid to admit the 

2022 test results. At the conclusion of Valencia's examination by the parties, the 

court heard additional argument and ultimately ruled that the second test was 

admissible. The jury found Leer gui lty as charged and the court imposed a total 

period of confinement of 1 80 months, fo llowed by 1 8  months of community 

custody. 

Leer timely appealed. 
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ANALYS IS  

I .  Admiss ib i l ity under RCW 46 .6 1 . 506 and  Chapter 448- 1 4  WAC 

Leer's sole ass ignment of error goes to the tr ial cou rt's ru l i ng  to adm it the 

resu lts of the 2022 retest of h is  b lood sample that was col lected i n  January 2020 .  

The fram ing of  h is briefi ng suggests that he reads the re levant statute and code 

provis ions as imp l ic it ly requ i ring comp l iance with manufactu rers' statements on the 

ut i l ity of its v ia ls for this particu lar pu rpose . Leer focuses specifica l ly on the 

exp i ration date of the vials because the State genera l ly re l ies on assert ions from 

the manufacturer regard i ng the su itab i l ity of forensic b lood d raw via ls for the i r  

i ntended pu rpose and use by the State to  col lect and store evidence for use i n  

crim i na l  p roceed i ngs .  Thus ,  we beg i n  with i nterpretat ion of RCW 46.6 1 . 506 and 

ch . 448- 1 4  WAC,  and i n  that process , consider our  Supreme Court's recent 

analys is of s ib l i ng statutes and codes that govern breath ana lys is mach i nes used 

in the prosecut ion of cases i nvolv ing a l legat ions of d rivi ng under the i nfl uence .  See 

State v. Keller, 2 Wn . 3d 887 , 545 P . 3d 790 (2024) . 

Keller was issued after Leer fi led h is  amended open ing brief, but before the 

State's response or Leer's reply were subm itted . However, as it was not 

add ressed i n  briefing , th is cou rt d i rected the parties to be prepared to d iscuss the 

case at ora l  argument, part icu larly the question of whether it has any beari ng on 

Leer's appea l .  In response to question i ng by th is pane l ,  Leer d isti ngu ished Keller 

because it add ressed the compl iance of breath test mach i nes with those specific 

ru les and averred that it does not control outs ide of that particu lar  context . 6 Leer 

6 Wash .  Ct. of Appeals ora l  arg . ,  supra , at 1 m in . ,  2 sec. 
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fu rther argued that Keller is d isti ng u ishable because the Supreme Cou rt found the 

overa l l  procedu re in that case compl ied with the contro l l i ng  law, even if the 

mach i nes themselves d id not, whereas here ,  the exp i ration of the via ls was 

evidence of i nadeq uate preservat ion which underm ined the accu racy and 

precis ion of the resu lt ing test such that the State cou ld not meet its burden to 

estab l ish the proper foundat ion req u i red for adm ission .  7 

Leer also u rged th is cou rt to consider ,  and adopt, the ru l i ng of the Delaware 

Supreme Court i n  Hunter v. State, 55 A .3d 360 (20 1 2) .  8 The Delaware Supreme 

Cou rt s im i larly considered whether it was "error for the tria l  j udge to adm it the 

resu lts of [a BAC] test i nto evidence" because the foundat ional  e lements 

necessary to adm it that scientific evidence were not met. Id. at 362 . Specifica l ly ,  

the Hunter court re l ied on its own precedent and he ld  that the '"adm ission of  a test 

resu lt that was not in compl iance with the manufactu rer's requ i rements jeopard ized 

the fa i rness of [the] tria l ' "  and the use of exp i red tubes "was in d i rect contravention 

of the manufactu rers specificat ion sheets . "  Id. at 366 (q uoti ng Clawson v. State , 

867 A.2d 1 87 ,  1 93 (2005) ) .  

I n  response , the  State averred Keller is contro l l i ng . 9 I t  emphas ized that the 

framework for breath and b lood evidence fo l lows the same pr inc ip les , requ i ring 

compl iance with the code provis ions as prerequ is ites for admiss ib i l ity . 1 0  The State 

also u rged th is cou rt to d isregard Hunter because Keller is a Wash ington case 

which makes it clear that comp l iance with the WAC is the threshold for 

7 Id. at 3 m in . ,  36 sec. 
8 Id. at 4 m in . ,  46 sec. 
9 Id. at 9 m in . ,  30 sec. 
1 0 Id. at 9 m in . ,  40 sec. 
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admiss ib i l ity . 1 1  O n  that bas is ,  the State contends th is cou rt shou ld fo l low Keller 

and conclude that the pass ing of the manufactu rer's recommended use by the t ime 

of the 2022 test went on ly to the weig ht of that evidence ,  but d id not impact its 

admiss ib i l ity . 1 2  With th is add it iona l  argument and authority in m ind , we tu rn to 

Leer's core q uest ion on appeal and start with the p la in  lang uage of the contro l l i ng 

statute and adm in istrative ru le .  

A. Statutory I nterpretat ion 

This cou rt reviews matters of statutory i nterpretat ion de novo . State v. 

Murray, 1 90 Wn .2d 727 , 731 , 4 1 6  P . 3d 1 225 (20 1 8) .  "The goal of statutory 

i nterpretat ion is to d iscern and imp lement the leg is latu re's i ntent . "  State v. 

Armendariz, 1 60 Wn .2d 1 06 , 1 1 0 , 1 56 P . 3d 201  (2007) . If that i ntent is clear from 

the p la in  language of the statute , then th is cou rt is req u i red to effectuate that 

mean ing and fo l low the i ntent of the leg is latu re .  State v. Granath ,  1 90 Wn .2d 548 ,  

552 , 4 1 5 P . 3d 1 1 79 (20 1 8) ;  see also Dep 't of  Ecology v. Campbell & Gwinn, LLC, 

1 46 Wn .2d 1 ,  9- 1 0 , 43 P . 3d 4 (2002) . We app ly the same rules of statutory 

construct ion to adm in istrative codes , '"particu larly where . . .  they are adopted 

pursuant to express leg is lative authority . "' Cannon v. Dep't of Licensing, 1 47 

Wn .2d 4 1 , 56 , 50 P . 3d 627 (2002) (alterat ion i n  orig i na l )  ( i nternal q uotat ion marks 

om itted) (quoti ng City of Kent v. Beigh , 1 45 Wn .2d 33 ,  45 ,  32 P . 3d 258 (200 1 )) .  

I n  Keller, the d istr ict cou rt had ruled that several breath test resu lts were 

i nva l id  and i nadm iss ib le because the mach ine perform ing the test was not i n  

1 1  Id. at 1 8  m i n . ,  20 sec. 
1 2 Id. at 9 m in . ,  3 1  sec. 
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compliance with methods approved by the state toxicologist and set out in the 

admin istrative code. 2 Wn .3d at 909. The district court had determined that the 

machine had to perform a rounding calculation at the time of the test in order to 

comply with the statute and code, but was not equipped to do so. Id. Our Supreme 

Court determined that the d istrict court had not located that requirement in the 

control l ing statute or codes, but "in certain other documents." Id. After considering 

the text of the controll ing laws, our high court then concluded that our state does 

not impose such requirements and the district court had erred because it relied on 

something other than the plain language of the statute and code to reach that 

conclusion. Id. at 91 4-1 5. 

Here, Leer would have this court read extrinsic documents, and not our 

statutes and codes, in order to determine the validity and admissibil ity of a blood 

test; specifically, statements from the manufacturer regarding the importance of 

the expiration dates of the tubes. RCW 46.61 .506(3), the relevant statute in Lee r's 

case, reads in part as fo llows: 

Analysis of the person's blood or breath to be considered valid 

under the provisions of this section or RCW 46.61 .502 or 46.61 .504 
shall have been performed according to methods approved by the 
state toxicologist and by an individual possessing a valid permit 

issued by the state toxicologist for this purpose. The state toxicologist 
is directed to approve satisfactory techniques or methods, to 
supervise the examination of individuals to ascerta in their 

qual ifications and competence to conduct such analyses, and to 
issue permits which shall be subject to termination or revocation at 
the discretion of the state toxicologist. 

The state toxicologist promulgated code provisions under the authority of RCW 

46.61 .506(3); the relevant part of the rule at issue here provides the fo llowing 

requirements for the blood "[s]ample container and preservative" : 

- 8 -
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(a) A chemica l ly clean d ry conta iner consistent with the s ize 
of the sample with an inert leak-proof stopper wi l l  be used . 

(b) B lood samp les for a lcohol  ana lys is must be preserved with 
an ant icoag u lant and an enzyme poison sufficient in amount to 
prevent clott ing and stab i l ize the a lcohol  concentration .  Su itable 
preservatives and ant icoagu lants i nc lude the comb inat ion of sod i um 
fl uoride and  potass i um oxalate . 

WAC 448- 1 4-020(3) . 1 3  Whi le the state toxicolog ist re l ies on statements from 

manufacturers that the via ls purchased by the State for forensic b lood d raws used 

in the prosecut ion of crimes conta in  the proper preservatives consistent with WAC 

448- 1 4-020(3) (b) , noth ing in these ru les can be read as requ i ring compl iance with 

all statements made by manufactu rers regard ing equ ipment used to co l lect and 

store b lood evidence .  I f  t he  leg is lature or the state toxicolog ist i ntended such a 

requ i rement ,  they certa in ly cou ld have memoria l ized one,  but neither has so acted . 

Thus ,  we fo l low the reason i ng of our  Supreme Court i n  Keller and hold that the 

requ i rements for estab l ish i ng the proper foundat ion for the adm ission of b lood 

evidence in a crim ina l  convict ion are confi ned to the p la in  lang uage of the re levant 

statute and code .  

1 3 Th roughout briefi ng  and  arg u ment ,  Leer refers to a requ i rement for " [p ] recis ion" and 
"accu racy , "  which can be traced to WAC 448-1 4-0 1 0( 1 ) .  Leer's  cha l lenge on appeal does not rest 
solely on the WAC that conta ins these terms. That specific code provis ion re lates to the proced u ra l  
req u i rements for testi ng rather  than the specifications of the via ls themselves. WAC 448- 1 4-0 1 0 .  
The  cla im on appeal is more accu rate ly understood th rough app l ication o f  WAC 448-1 4-020 wh ich 
re lates to the sample conta iner  and preservative requ i rements .  WAC 448-1 4-0 1 0 does imp l icate 
the via l ,  but on ly i nd i rectly in that testi ng on an expi red v ia l  may be a procedu re that lacks precis ion 
and accu racy , so the provis ions can be read together i n  that way . 

However, th is ph rase appears i n  the case law as shorthand to refer to the comb ined 
req u i rements of these two provis ions and the code chapter as a whole. See, e.g. ,  State v. Schulze, 
1 1 6 Wn .2d 1 54 ,  1 67 ,  804 P .2d 566 ( 1 99 1 ) ("The regu lat ions approve the tests on ly if they meet 
strict standards for precis ion , accu racy , and specific ity" as to WAC 448- 1 4-0 1 0) quoted in State v. 
Bosio 1 07 Wn . App. 462 , 467, 27 P . 3d 636 (200 1 )  (quote prefaces d iscuss ion of cha l lenge couched 
i n  WAC 448- 1 4-020) .  
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B.  Admissibil ity 

The crux of Leer's appeal is that the State did not meet its burden to make 

a prima facie showing as to the necessary foundation for admissibil ity because the 

expired vials were no longer in compliance with the statute that governs the testing 

of blood vials, RCW 46.61 .506, and the code provisions that govern the approved 

methods for analyzing blood samples for alcohol, ch. 448-1 4 WAC. I n  response, 

the State avers that it satisfied the requirement for a prel iminary showing for 

purposes of admissibil ity and any challenges to the valid ity of the 2022 test results 

based on the expiration date of the vials go to the weight of the evidence, which 

were properly considered by the jury. 

The standards for the collection, preservation, and storage of blood 

evidence intended for use in criminal prosecutions are carefully, and exclusively, 

set out RCW 46.61 .506(3) and the WAC provisions addressed in section I .A . ,  

supra. "These requirements ensure that the blood sample is properly preserved 

for testing." Singh v. Dep't of Licensing, 5 Wn . App. 2d 1 ,  8, 421 P .3d 504 (201 8). 

This court reviews the admission of a blood alcohol test for abuse of discretion. 

State v. Brown, 1 45 Wn . App. 62, 69, 1 84 P.3d 1 284 (2008). The defendant has 

the burden of showing an abuse of d iscretion. Id. A trial court abuses its discretion 

when it admits a blood test without sufficient prima facie evidence. Id. 

"Before blood alcohol test results can be admitted into evidence, the State 

must present prima facie proof that the test chemicals and the blood sample are 

free from any adulteration which could conceivably introduce error to the test 

results." State v. Clark, 62 Wn . App. 263, 270, 8 1 4  P.2d 222 (1 991 ); see a/so 
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RCW 46.61 .506(4)(a). The deferential standard through which the trial court 

considers the adequacy of the State's preliminary showing is set out by statute as 

fo llows: 

For purposes of this section, "prima facie evidence" is 

evidence of sufficient circumstances that would support a logical and 
reasonable inference of the facts sought to be proved. In  assessing 
whether there is sufficient evidence of the foundational facts, the 

court or admin istrative tribunal is to assume the truth of the 
prosecution's or department's evidence and al l  reasonable 
inferences from it in a light most favorable to the prosecution or 

department. 

RCW 46. 1 6.506(4)(b). If this burden is satisfied, the blood alcohol evidence is 

admissible, but the accused person can stil l attack the results by introducing 

evidence "refuting the accuracy and reliabil ity of the test reading." State v. Straka, 

1 1 6  Wn .2d 859, 875, 81 0 P.2d 888 (1 991 ) ;  see a/so RCW 46.61 .506(4)(c). 

There are three stages where issues could arise that impact the 

admissibil ity of test results at trial: the initial blood draw, custody and storage of 

the blood sample, and the forensic testing itself. On appeal ,  Leer does not 

challenge the propriety of the blood draw. As explained herein, both Being and 

Mondry testified regarding the initial draw pursuant to the search warrant. Their 

testimony established that the correct vials were used, they contained the proper 

chemicals for preservation, and were not expired at the time of the draw. Being 

and Mondry also confirmed that there were no irregularities with the blood draw 

itself. Leer does not attack the chain of custody, the manner by which the vials 

were stored, or the process by which the 2022 blood test was conducted, which 

was explained in detail during Valencia's trial testimony. 
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Leer focuses solely on the exp i ration of the via ls and avers th is a lone 

i nva l idates the resu lts of the second test . The deferent ia l  standard for determ in ing 

the threshold issue of  adm iss ib i l ity of  th is evidence is crucia l  to  assess ing the 

propriety of the tria l  cou rt's decis ion here .  Leer a l leges that because the via ls "had 

exp i red , the State fa i led to prove proper preservat ion as req u i red . "  I n  support of 

his posit ion in the tria l  cou rt ,  Leer supplemented his motion with mater ia ls fi led i n  

other cases , apparently d rafted by  the author of  the am icus brief subm itted i n  th is 

case on behalf of the Wash i ngton Defender Association . 1 4  Leer d id not ,  however, 

proffer h is own expert to contest the test imony presented by the State . He fi led a 

declarat ion of E lena Mack, the "WW Vice Pres ident of Qual ity Management, I DS

Specimen Management for the Life Sciences segment" of Becton D icki nson and 

Company (BO) , manufacturer of BO "Vacuta iner Tubes . "  However, the content of 

Mack's declaration makes clear that wh i le it was prepared under pena lty of perj u ry ,  

it was offered " i n  l ieu of l ive test imony from BO representative(s) i n  response to the 

[s] ubpoena" fi led in an un re lated crim inal  matter in Spokane Mun ic ipal  Cou rt .  

Desp ite the fact that Leer offers no authority that wou ld a l low the j udge to consider 

a declaration prepared under pena lty of perj u ry for another cause i n  a d ifferent 

cou rt ,  15 the tria l  cou rt appears to have considered it ,  a long with the briefi ng and 

1 4 The State moved to stri ke a s ig n ificant portion of the am icus brief subm itted by the WDA, 
asserti ng that the arg u ment presented exceeded the scope of Leer's appeal and that the brief 
referenced matters outs ide the record . 

Because th is panel  is capable of d isregard i ng  arg u ment and mater ia ls that exceed the 
scope of review of the case before us ,  the motion is den ied . RAP 1 2 . 1 ;  see also Engstrom v. 
Goodman ,  1 66 Wn . App.  905 ,  909 n . 2 ,  27 1  P . 3d 905 (20 1 2) .  

1 5 At ora l  argument before th is cou rt, t he  panel ra ised t he  specter o f  prosecut ion for fa lse 
sweari ng under  RCW 9A. 72 . 040 based on the fi l i ng  of declarations prepared for other un re lated 
l i t igation , but those concerns do not appear to have been presented in the tria l  cou rt. Wash .  Ct. of 
Appeals ora l  arg . ,  supra ,  at 2 1  m in . ,  7 sec. 
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other miscellaneous documents from other criminal prosecutions that Leer filed 

under a cover sheet captioned "materials in consideration of court's preli[m]inary 

ruling on admission of blood test results." (Capitalization omitted .) 

The State presented live testimony to counter the Mack declaration. Being 

testified to his understanding that the expiration date provided by the manufacturer 

applies to the vacuum seal of the stoppers on the vials. To establish the State's 

foundational requirements under the statute and code provisions, Valencia 

testified that when she conducted the test in 2022, the blood was not coagulated, 

which suggested to her that the preservatives were functioning adequately. She 

further explained that she had expected that the concentration of alcohol would 

have decreased slightly if stored for a lengthy period of time, but would otherwise 

be unaffected. Valencia also described how she reached her opinions regarding 

the long-term use of tubes and the accuracy of testing from them .  First, she 

referenced several toxicology journal articles. While these studies do not capture 

the exact factual scenario presented in this case, al l  three can be read as 

supporting a general proposition that the expiration of a vial has minimal impact on 

the BAC of the tested blood. The State is entitled to this inference under the plain 

language of RCW 46.61 .506(4)(b) which directs that all reasonable inferences are 

to be considered "in a light most favorable to the prosecution." Second, Valencia 

described the training methods used at the WSP Crime Lab which involve retesting 

samples stored for "upwards of over five to ten years" and comparing the trainee 

results to those from the original tests. She reiterated her expectation that the 

second result would show a lower alcohol concentration, but the training practice 
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she descri bed was strong ly suggestive of the long-term use of these v ia ls .  Th is 

concl us ion is another reasonable i nference to which the State is expressly entit led . 

RCW 46 . 6 1 . 506(4) (b) . 

D iv is ion Two of th is cou rt recently considered th is same issue on s im i lar  

facts i n  its unpub l ished op in ion , Kanta v. Dep't of Licensing. 1 6  Kanta chal lenged 

the adm ission of a b lood a lcohol  test resu lt on the basis that a test from an exp i red 

vial d id not comp ly with the re levant WACs and , th us ,  cou ld not be properly 

adm itted . Kanta, s l i p  op .  at 5. Th is cou rt rejected the assig nment of error and 

noted that the "WAC does not req u i re that the b lood i n  the test tubes be tested 

pr ior to exp i ration of the tubes . "  Id. at 1 1 .  Add it ional ly , the reviewing panel 

considered , but was not persuaded by, a declaration from the manufactu rer of the 

via l  regard i ng its efficacy past the provided exp i rat ion date . Id. at 3-4 . The 

declarat ion was from Mack, on behalf of Beckton D icki nson and Company, aga in  

testifying about the BD Vacuta iner  Tubes . 1 7  Id. at 3-4 . Althoug h the court i n  Kanta 

d id not reference Keller, it s im i larly rejected re l iance on extri ns ic documents i n  

exam in i ng compl iance and  instead focused on the p la i n  lang uage of  the WAC to 

determ ine adm iss ib i l ity , consistent with the hold ing of Keller. Id. at 5 .  

Taken together , the facts of Leer's case show that the State met its pr ima 

facie burden to estab l ish that ,  for the pu rposes of adm iss ib i l ity , the via ls were free 

1 6 No .  58434-4-1 1 (Wash . Ct .  App .  Oct. 1 ,  2024) ( unpub l ished ) ,  https ://www.courts .wa .gov/ 
op in  ions/pdf/D2%2058434-4- I I %20U npu b l ished%20Op in  ion . pdf. 

U nder G R  1 4 . 1  (c) , we may d iscuss u n pub l ished op in ions as necessary for a wel l-reasoned 
op in ion . Kanta is  i nc luded here solely to demonstrate we l l - reasoned consistency i n  decid i ng  th is 
issue .  

1 7 The port ion of  Mack's declaration that  is quoted i n  Kanta is  identical to her declaration ,  
prepared for the Spokane M u n ic ipal  Cou rt case, that Leer fi led i n  support of  h is  own motion i n  the 
tria l  cou rt. I t  is unclear if th is is ,  i n  fact, the same declaration shared amongst D U I  practitioners or 
if Mack prepared th is declaration specifica l ly for Kanta .  

- 14 -



No .  86863-2- 1/1 5 

from corruption that cou ld reasonably i ntrod uce error i nto the test resu lts . Here ,  

Valencia offered the tria l  cou rt two separate bases for her op in ion that the 

exp i ration of the v ia ls ,  a lone ,  was not an ad u lterat ion that wou ld affect the resu lts 

of the b lood contai ned therei n :  the journa l  art icles , and the consistent outcomes of 

the WSP Cr ime Lab's tra in ing  practice of retesting o ld b lood samp les and 

comparing them to the orig ina l  resu lts . Although Leer engaged i n  extens ive voi r  

d i re of Valencia to  try and  d raw ou t  test imony that t he  via ls were no longer fit for 

use d ue to exp i ration , he d id not chal lenge her q ua l ificat ions to testify as an expert 

under ER 702 . 1 8  Accord ing ly ,  the tria l  cou rt had test imony from a q ua l ified expert 

who op i ned that the resu lts of the 2022 test were scientifica l ly va l id . 

G iven the deferent ia l standard that appl ies , the tria l  cou rt d id not abuse its 

d iscret ion when it ad m itted the resu lts of the 2022 b lood test . 

I I .  P reservat ion of Cha l lenge under Frye 

I n  b riefi ng and at oral argument before th is cou rt ,  1 9  Leer also averred that 

test ing of via ls past the manufacturer's exp i rat ion date is not a broad ly accepted 

scientific proced ure ,  render ing the adm ission of the evidence derived under those 

c i rcumstances a vio lat ion of Frye v. United States, 54 App .  D .C .  46 , 293 F. 1 0 1 3  

( 1 923) and its progeny. The State responded i n  briefi ng that th is issue is not 

preserved because Leer fa i led to exp l icit ly ra ise Frye before the tria l  cou rt .  

1 8 " I f  scientif ic, tech n ica l ,  or  other special ized knowledge w i l l  assist t he  trier o f  fact to 
understand the evidence or to determ ine a fact in issue ,  a witness q ua l ified as an expert by 
knowledge ,  ski l l ,  experience, tra i n i ng ,  or ed ucation ,  may testify thereto in the form of an op in ion or 
otherwise . "  ER 702 . 

1 9 Wash .  Ct. of Appeals ora l  arg . ,  supra , at 7 m in . ,  7 sec 
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The pu rpose of the Frye i nqu i ry is not to decide the correctness of the 

scientific theory ,  but to determ ine if the theory is genera l ly accepted in the re levant 

scientific commun ity .  State v. Dunn, 1 25 Wn . App .  582 , 590 , 1 05 P . 3d 1 022 

(2005) . For a Frye analys is to be taken up, it must be requested or ,  at a m i n imum ,  

be  apparent from the object ions that Frye i s  being i nvoked . State v. Wilbur-Bobb, 

1 34 Wn . App .  627 ,  632-34 , 1 4 1  P . 3d 665 (2006) . 

"The fa i l u re to make a t imely object ion to the adm ission of evidence 

precl udes appe l late review. "  State v. O 'Neill, 9 1  Wn . App .  978,  993 ,  967 P .2d 985 

( 1 998) . We may decide to review an error that was not ra ised i n  the tria l  cou rt if 

the appe l lant estab l ishes that it is a man ifest error that affects a constitutiona l  rig ht .  

RAP 2 . 5(a)(3) . To meet the burden imposed by RAP 2 . 5(a)(3) , the appe l lant must 

show that the error was man ifest, in that they were actua l ly prej ud iced , and the 

error is tru ly of constitut ional import .  In re Pers. Restraint of Meredith , 1 9 1 Wn .2d 

300 ,  309 ,  422 P . 3d 458 (20 1 8) .  However, " [f]a i l u re to lay an adequate foundat ion 

under Frye does not create a man ifest constitutiona l  error . " State v. Newbern, 95 

Wn . App .  277,  288, 975 P .2d 1 04 1  ( 1 999) . I f  the party seeking review fa i ls  to 

present a Frye argument i n  the tr ial cou rt ,  we do not need to consider it on appea l .  

In re Det. of Taylor, 1 32 Wn . App .  827 ,  836 , 1 34 P . 3d 254 (2006) . 

Leer d id not forma l ly seek a hearing , or  object , u nder Frye. I n  fact , Leer's 

attorney on ly ment ioned Frye once in his arg uments before the tria l  j udge in the 

fo l lowing exchange :  

[Defense Counsel] : And I do ,  I understand the State's 
frustrat ion , because they d id everyth ing rig ht . He d id everyth ing rig ht 
and covI OI2o1 h it and a l l  these d ifferent th ings happened , r ig ht , but 

20 20 1 9  novel coronav i rus in fectious d isease . 
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the data's not the same and the foundational requirements are that 

you can only use or confront the results that somebody performed if 
you can cross-examine them. That's it. That's the bottom l ine, and 
without that it doesn't meet the confrontation clause. 

And then unfortunately, when they have to go back and retest, 
they're expired, which doesn't meet the manufacturer's 
recommendation. So-I mean, we can put a Frye test through this 

all day long, which we will go through with the individual .  I say we be 
carefu l .  And if the State-the State should be creative and figure out 
a way, but it shouldn't be with data that is not reasonably relied upon 

in the scientific community. 

THE COU RT: Unless I 'm told otherwise. I mean, that's the 

foundation issue, right? 

[Defense Counsel]: Yeah. 

This exchange demonstrates Leer was clearly aware that Frye principles were 

implicated in his challenge to the admissibil ity of the results from the 2022 blood 

test, but rather than proceeding through well-established procedures for such a 

challenge, Leer instead conceded that he would explore the scientific acceptance 

of testing after the vials had expired through his cross-examination of Valencia. 

Further, in his briefing to the trial court and at argument on his motions, he 

expressly and repeatedly couched the acceptabil ity of the practice as an issue of 

foundation, not one subject to an independent Frye hearing. 

Leer did, however, submit a single document that contained references to 

Frye: an unsigned motion to suppress prepared by another attorney for use in 

defending against the prosecution of a misdemeanor DU I  charge in Spokane 

Municipal Court. This motion rested on facts specific to that defendant and was 

filed along with a number of other documents that appear to have been originally 

authored or collected by that other attorney for use in that particular case. More 

critica lly, while perhaps providing helpful background information for the trial judge, 
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without more ,  fi l i ng documents from other cases is p la i n ly insufficient to preserve 

a Frye chal lenge for pu rposes of appeal u nder contro l l i ng  case law. See Newbern, 

95 Wn . App .  at 288 ;  Taylor, 1 32 Wn . App .  at 836 . Wh i le Leer's tr ial counsel 

certa in ly cou ld have arg ued from those mater ia ls i n  support of h is posit ion on this 

issue ,  r igorous ly applying the reason ing  from the borrowed briefi ng to the facts of 

Leer's case , h is fa i l u re to do so is fata l to th is aspect of h is cha l lenge .  

At ora l  argument before th is cou rt ,  i n  support of h is posit ion that the Frye 

chal lenge was preserved , Leer noted severa l p laces where h is tria l  counsel had 

questioned Valencia with lang uage couched i n  Frye pr inc ip les .  2 1  For example :  

[Defense Counse l : ]  When test ing b lood , is it genera l ly accepted in  
the scientific commun ity that you ' re part of, and us ing the same 
methods and practices as you , other than I 'm not ta lk ing about you r  
lab at a l l .  Do  you know one  scientist that wou ld support you r  idea 
that it 's okay , that it 's accepted in the scientific commun ity to use 
exp i red b lood tubes , v ia ls? 

[Valencia : ]  Yes . 

[Defense Counse l : ]  Who? 

[Valencia : ]  Al l of the ana lysts at the toxico logy laboratory .  

[Defense Counse l : ]  Wh ich one? 

[Valencia : ]  Do you want me to name one or . . .  ? 

[Defense Counsel : ]  I want one scientist. You can name one friend . I 
don 't care who it is ,  as long as they don 't work i n  the toxicology lab .  

[Valencia : ]  I 'm just very confused . Oh ,  j ust not i n  the toxicology lab? 

[Defense Counse l : ]  Yeah .  

[Valencia : ]  Okay . I don 't-that is-I don 't u nderstand the question . 
I 'm  sorry ,  I don 't u nderstand . You want me to name another scientist 
who wi l l-

2 1 Wash .  Ct .  o f  Appeals ora l  arg . ,  supra at  19  m i n . ,  57 sec. 
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[Defense Counsel : ]  I-you-are-is it generally accepted-we're 
going to break the-we're going to go backwards. 

[Valencia:] Okay. 

[Defense Counsel:] Is it generally accepted in the scientific 

community to use expired blood vials? 

[Valencia:] I have not seen anything that states otherwise that it is

that there has been no l iterature that says specifically do not test on 
expired tubes. Does that make sense? And that would be other 
scientists. I mean, I have not seen any literature in regards to that. I 

have seen-I have seen literature in regards to testing expired tubes, 
but I have not seen anything where it stated that you cannot test 
expired tubes. I hope I 'm understanding your question. 

[Defense Counsel : ]  No, that . . . So, if the manufacturer's 
specifications is that they put an expiration date-and obviously you 

guys have heard al l  of this-

[Valencia :] Yes. 

[Defense Counsel : ]  -and that's why you do these articles or 
whatnot. The manufacturer is indicating that the expiration applies to 

the entire tube. So, as a scientist, you're basing your belief that 
expired tubes are okay because of your experience, correct? 

[Valencia:] In  part, yes. 

[Defense Counsel:] And these articles? 

[Valencia:] Yes. 

There is a very practical reason that the "failure to make a timely objection to the 

admission of evidence precludes appel late review." O'Neill, 91 Wn . App. at 993. 

That requirement exists because trial courts must be given the opportunity to 

attempt to correct the issue before we will decide whether they have erred. See 

State v. Kalebaugh, 1 83 Wn.2d 578, 583, 355 P .3d 253 (201 5) (explaining purpose 

of timely objection requirement is to give "the trial judge an opportun ity to address 
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the issue before it becomes an error on appeal") ; State v. Gray, 1 34 Wn . App .  547 ,  

557 , 1 38 P .3d 1 1 23 (2006) ("To assign error to a ru l ing that admits evidence ,  a 

party must raise a timely objection on specific grounds.") .  G iven that Leer never 

expl icitly asked for a hearing under Frye, only made one passing oral reference to 

Frye before the trial judge , and the portions of the fi led motions, declaration , and 

correspondence that did invoke Frye were prepared by another attorney for a 

different case and, thus, lacked analysis specific to Leer's case , he has fai led to 

preserve th is chal lenge for review. 

Affi rmed . 

WE CONCUR: 

' 
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